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AIA CONTRACTS
(Industry Standard)

• Larger Projects
•
•
•
•
•

A101- Lump Sum
A102- Cost of Work w/ GMP
A 103- T & M w/ Control Budget
A201- General Conditions Useable w/ All Forms
Owner Friendly Revisions Required

Indemnification

Why important
Equitable doctrine that shifts the burden of a judgment from one party to another.
The indemnitor is the party holding the other party harmless, the
indemnitee.
Does not apportion liability among a number of jointly liable parties. Transfers the
entire loss from one party to another.
One of the primary risk shifting devices in any construction contract can be the
indemnification provisions. Allocates possible risks to those who should more
appropriately bear responsibility.
Usually, indemnification clauses attempt to require one party to pay the damages and
costs (including legal costs and expenses) incurred by another party.

Indemnification

Why important
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$1,000,000 in Liability

Employee of
General
Contractor
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Contractor

Indemnification

• Scope:
– Third party claims?
– Bodily Injury and Property Damage?
– Fault Based?
– Concurrent Negligence

Indemnification
§ 3.18 INDEMNIFICATION

• § 3.18.1 To the fullest extent permitted by law the Contractor
shall indemnify (no “defense”) and hold harmless the Owner,
Architect, Architect’s consultants, and agents and employees of
any of them from and against claims, damages, losses and
expenses, including but not limited to attorneys’ fees, arising out
of or resulting from performance of the Work, provided that
such claim, damage, loss or expense is attributable to bodily
injury, sickness, disease or death, or to injury to or destruction
of tangible property (other than the Work itself), but only to
the extent caused by the negligent acts or omissions of the
Contractor, a Subcontractor, anyone directly or indirectly
employed by them or anyone for whose acts they may be liable,
regardless of whether or not such claim, damage, loss or
expense is caused in part by a party indemnified hereunder.
Such obligation shall not be construed to negate, abridge, or
reduce other rights or obligations of indemnity which would
otherwise exist as to a party or person described in this Section
3.18.

Mutual Waiver of
Consequential Damages

§ 15.1.6 CLAIMS FOR CONSEQUENTIAL DAMAGES
• The Contractor and Owner waive Claims against each other for
consequential damages arising out of or relating to this Contract.
This mutual waiver includes
– damages incurred by the Owner for rental expenses, for losses of
use, income, profit, financing, business and reputation, and for loss
of management or employee productivity or of the services of such
persons; and
– damages incurred by the Contractor for principal office expenses
including the compensation of personnel stationed there, for losses
of financing, business and reputation, and for loss of profit except
anticipated profit arising directly from the Work.

• This mutual waiver is applicable, without limitation, to all
consequential damages due to either party’s termination in
accordance with Article 14. Nothing contained in this Section
15.1.6 shall be deemed to preclude an award of liquidated
damages, when applicable, in accordance with the requirements
of the Contract Documents.

Liquidated Damages

• Key to preserve a delay remedy if contract has
consequential damages waiver
• Cannot be a “penalty”
• Must be reasonable forecast of delay damages at
time of contracting
• Likely will be Owner’s exclusive delay remedy
• Can be tied to phased completion
• Very important to properly define substantial
completion

Liquidated Damages

Liquidated Damages

Changes/Delays – Notice and Claim
Procedures
•

§ 15.1.2
Claims and Disputes. A Claim is a demand or assertion by Contractor seeking payment
of money, or other relief with respect to the terms of the Contract. A notice of a potential
or future claim does not constitute a claim. The Contractor shall submit a written notice
of any Claim to the Owner within seven (7) days of the occurrence of the event giving rise
to such Claim and the notice shall include a clear description of the event leading to or
causing the Claim. For all Claims, the Contractor shall submit a written claim as provided
herein within fourteen (14) days of delivery of the notice. Claims shall include a clear
description of the Claim and any proposed change in the contract sum (showing al
components and calculations) and/or contract time (showing cause of and analysis of
the resulting delay in the critical path and other information) and shall provide data fully
supporting the Claim. Contractor shall not perform changed Work in the absence of a
written, executed Change Order. THE CONTRACTOR’S FAILURE TO GIVE WRITTEN
NOTICE AND A CLAIM WITHIN THE STATED TIME PERIODS AND PROCEDURES SHALL
CONSTITUTE AN ABSOLUTE AND COMPLETE WAIVER, RELEASE AND BAR OF SUCH
CLAIM. Pending final resolution of a Claim, the Contractor shall proceed diligently with
performance of the Contract and the Owner shall continue to make payments in
accordance with the Contract Documents.

Reset Change Order

Terminations
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Termination for
Convenience

Two Types of Termination

(1) Termination for convenience (TforC).
Allows the owner/general contractor to stop
the work, alter the course of the project,
without breaching the contract and without
having to pay for anticipated profit or
unperformed work.
In absence of a TforC clause, the
owner or general contractor would
have the right to terminate the
contract, but could face the full
consequence of breach of contract,
including payment of anticipated
profits on unperformed work.

(2) Termination for default.
Allows the owner/general
contractor to procure alternative
performance at the contractor/
sureties/ subcontractors’
expense.

Termination for Convenience
in the public context

Typical TforC Clause:
Termination/Suspension for Convenience. Upon three (3)
calendar day’s written notice to Subcontractor, Contractor may
terminate this Subcontract in whole or in part for Contractor’s
convenience and/or at its option. Subcontractor’s remedy for
such convenience or optional termination is limited to the
following: (1) payment pursuant to the terms of this Subcontract
for all Work properly performed prior to termination; (2) partial
payment for lump sum items of Work on the basis of the percent
complete of such items at the time of termination; and (3)
Subcontractor’s reasonable close-out costs. In no event shall
Subcontractor be entitled to any compensation for loss of
anticipated profits or unallocated overhead on Work not
performed.

TforC in Public Context

 Torncello is seminal federal case on improper TforC by the
Government:
In Torncello v. United States, the U.S. Court of Claims
first discussed the obligations of good faith and lack of
arbitrariness in
termination-for-convenience
clauses. 681 F.2d 756 (Ct. Cl. 1982). In that case, the
Government was found to have breached its contract
with a pest control contractor when it terminated a
contract for such services so that it could take
advantage of a lower price from another contractor.

TforC in Washington

Although Washington courts often find federal decisions
persuasive on questions involving government contracts,
there are no cases in Washington following Torncello.
See however, Judge Andrus’s Order Granting
Preliminary Injunction in Skanska-Hunt, Joint Venture v.
Washington State Convention Center, King County
Superior Court, Cause No. 16-2-06475-2 SEA (discussed
below).
 It has been rejected as to private contracts in Washington.

TforC in Private Context

 In SAK & Associates, Inc. v. Ferguson Const., Inc., Division I declined to
apply Torncello rule. The SAK Court explained that:
The extensive jurisprudence governing termination for convenience
provisions in government contracts is grounded in the particular role
played by government agencies. But the case-law supporting such a
broad right in federal contracts obviously is of limited value when
interpreting a contract between private parties.... We do not find the
federal case law on government contracts helpful in analyzing the
private contract issues presented in this appeal.

SAK v. Ferguson, 189 Wn. App. 405, fn. 12, 357 P.3d 671, 674 (2015).

See also Questar Builders, Inc., v. CB Flooring, LLC, 410 Md. 241, 271, 978 A.2d 651 (2009) and
Vila & Son Landscaping Corp. v. Posen Constr., Inc., 99 So.3d 563, 567 (2012) (Maryland and
Florida courts similarly rejected the federal jurisprudence regarding improper termination
for convenience but only as to private contracts, just as the Washington court in SAK).

SAK’s holding is confined to the private
contract setting.
Open question: will Washington apply
Torncello to a public body in a published
opinion?

CASE STUDY: WSCC
Expansion Project
 In the spring 2016, the Washington
State Convention Center (WSCC)
Addition Project generated
numerous headlines after it
terminated the General
Contractor/Construction Manager
(GC/CM), Skanska-Hunt, A Joint
Venture.
 It did so, relying on the Termination
for Convenience clause in SkanskaHunt’s Preconstruction Services
Agreement.
 WSCC’s termination came after it
had selected the GC/CM as a result of
this qualifications-based process.
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S-H TERMINATION
COVERAGE

CASE STUDY: WSCC
Expansion Project

S-H filed a lawsuit in King County Superior
Court.
It argued, in part, improper termination by
WSCC.
S-H made two main arguments:
1) Skanska-Hunt was improperly terminated
under the TforC clause (contract breach);
2) WSCC violated Washington’s GC/CM statute by
terminating Skanska-Hunt (statutory breach).

CASE STUDY:
WSCC Expansion Project
Issue was whether WSCC, a public body, had “complete discretion” in TforC clauses or whether there were limitations to
WSCC’s ability to terminate S-H.

S-H argued that limitations existed and WSCC
wrongfully terminated its contract for convenience.

WSCC argued it had “complete discretion” to
terminate S-H.

Case assigned to the Honorable Beth Andrus.
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CASE STUDY: WSCC
Expansion Project

In her Order, Judge Andrus ruled:
(1) Public owners have the discretion to terminate any contract for
convenience, “as long as the public owner’s decision is not [1] arbitrary and [2]
it has deemed the termination to be in the public interest.”
(2) In the event a contractor selected pursuant to Washington’s GC/CM
procurement procedures is terminated for convenience under a
Preconstruction Services Agreement, the public owner may not solicit
proposals for a new GC/CM under RCW 39.10.370.

Termination for Default

 Termination for default, often called draconian action, constitutes a
type of forfeiture.
 Courts scrutinize terminations for defaults carefully to ensure that
the contractual provisions the parties agreed to as part of their
original bargain are followed to the letter.
 Procedural review.
 Substantive review.
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Termination for Default
Definition of Default

 The default provision contains certain grounds for a default termination.
 Most common are the failure to meet the completion date; failure to make
progress; failure to make payment to subcontractors, lower-tier
subcontractors, and suppliers; failure to repair or replace faulty or
defective work; disregard of laws, ordinances, rules, or other regulations;
filing for bankruptcy; or otherwise materially breaching a term of the
contract/subcontract.

3
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Termination for Default
 Must a reasonable time to cure be provided, even in the absence of a contract
provision?

→ YES

Even in the absence of such a written cure provision, it is well accepted in the
industry that an owner should give a contractor notice and an opportunity to cure a
default prior to termination.
§ 5.III.B.7 Default and Termination Processes, Construction Project s 5.III.B.7

A contractor must be granted the opportunity to cure or the default may be ruled
defective and the contractor be awarded breach of contract damages, including lost
anticipated profit
§ 5:263.¶ 14.2.2—Termination upon notice and architect's certification (risk mitigation), 2 Bruner &
O'Connor Construction Law § 5:263
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Termination for Default

 To serve its remedial purpose, the cure notice must fairly appraise
the breaching party of the specific breaches considered to warrant
termination.
 It must describe the inadequate performance.
 It should provide the corrective action required.
 It must fairly advise the breaching party that the non-breaching
party considers the inadequate performance serious enough that,
without prompt correction, the contract will be terminated.
 Must provide a “reasonable” time to cure (what is reasonable,
though?).

PAYMENTS

Risk of General Contractor
or Subcontractor Default

• Owners have to pay twice if sub or supplier
lien is valid
• Mitigation:
– Rigorous management of lien releases from
General Contractor, subcontractors, and
suppliers during payment process.
– Traditional Bonding
• Performance Bond
• Payment Bond

LIEN RELEASES
• Key is for release to be of all
claims and rights to lien through
the date of payment
•

Form provided below

WARRANTIES

Warranty

• What are you getting?
– Return and Repair obligation
– Warranty will not be “read into” the contract

Repair Warranties

Warranty. The Contractor warrants to the Owner that materials and equipment furnished
under the Contract will be of good quality and new unless the Contract requires or permits
otherwise. The Contractor further warrants that the Work will conform to the requirements
of these Terms and Conditions and the Contract, and will be free from defects. Work,
materials, or equipment not conforming to these requirements shall be considered defective.

If, within one year of the later of the date of Final Acceptance of the Work, or by the terms of
an applicable special warranty required by the Contract, any of the Work is found not to be in
accordance with the requirements of the Contract, the Contractor shall correct it. If the
Contractor does not initiate work to correct the Work designed in the notice within 14 days
of receipt, the Owner may without further notice proceed to correct the Work. The Owner
may dispose of materials and equipment as it sees fit, and the Contractor shall be liable for
all costs. This correction period shall be extended for an additional one year correction with
respect to portions of the Work corrected pursuant to this Section. The year shall commence
upon acceptance of the corrected Work. The obligations set forth herein shall survive
acceptance of the Work under the Contract and termination of the Contract and are in
addition to the other warranties provided by this Contract or law and does not establish a
time limit for damages. Nothing contained in this Section 2 shall be construed to establish a
period of limitation with respect to other obligations the Contractor has under the Terms and
Conditions.

State Warranties

• Contractual liability remains for 6 years
from substantial completion--RCW 4.16.310

RELEASES / LIENS

SUBCONTRACTOR
RELEASES

Applications for
Payment

• As a condition precedent to Owner’s obligation
to make payment to Contractor, Contractor
shall provide Owner with a conditional waiver
and release of lien form signed by all
subcontractors and suppliers with $5,000 or
more in payment due in a given progress
payment and an unconditional waiver and
release of lien form from each such
subcontractor or supplier also stating that such
subcontractor or supplier has been paid in full,
less earned retainage, to the end of the last
preceding invoice.

LIEN LAWS

Who Has the Right
to Create a Lien?

• Generally - Contractor, Supplier, Architect
Engineer, Surveyor who furnishes labor,
materials, services, or equipment used in
improving private real property.

Definitions of Material
and Labor

• Materials - things that become part of the
physical structure (lumber yes/furniture
no)
• Labor - work directly performed as part of
improvement (labor on material before
delivery is NOT lienable)
• *Furnishing material and labor must be on
request of owner or owner’s agent

Creation of a Lien

• The Claim of Lien must be filed within
ninety (90) days from the last day labor,
professional services, materials, or
equipment was supplied to the project.
• The Claim of Lien must be served/mailed to
the OWNER within fourteen (14) days of
recording. Failure results in forfeiture of
attorneys’ fees and costs.
* Certified mail or better

Extending Lien Filing
Requirements
Project Start

1/1/2017

Project Complete
Last Day of Labor
and Materials

1/1/2017

Claim of Lien
Must Be Filed

90 Days

Last
Punchlist

90 Days

Extends Filing
Deadline

Special Requirements for
Professionals, Suppliers, and
Lower–Tier Subcontractors

Notice to Owner:
• Form of notice
• Time of service of notice
– Commercial projects within sixty (60) days of the first
work or material delivery
– Residential projects within ten (10) days of the first
work or material delivery
*Certified mail or better
* Not required of laborers, or those who contract directly
with Owner or Owner’s agent

1st Delivery
(Not Covered)

15 Days
20 Days
20 Days
15 Days

Relation Back
60 Days
20 Days
15 Days

Project
Completion

6th Delivery
(Covered)

Pre-Claim Notice

5th Delivery
(Covered)

4th Delivery
(Covered)

3rd Delivery
(Covered

2nd Delivery
(Not Covered)

Commercial Project

40 Days
90 Days

How Long Does A
Lien Last?

• Lawsuit must be filed within eight (8)
months of the filing date of the Claim of Lien
• Lawsuit must be tried within two (2) years
− Expedited Procedures
• Payment on foreclosure
• Priority is determined by date lien is
recorded

What To Do About a
Lien?

• Owner can bond around lien at 1.5x lien
amount
• Frivolous Lien Statute- proceed with caution

INSURANCE

Insurance Clauses

What is covered by your insurance policy?
• Commercial General Liability (“CGL”) typically
only provide coverage for an “occurrence”
resulting from personal injury or damage to
property.
• Breach of contract claims typically are NOT
covered.
• Duty to Defend is broader than actual coverage
• Property Insurance:
– What does the Contract require?

