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AGENDA

The “Blame Game” has now taken root in the construction and
capital projects industry. Many experts believe that what we have
seen is the onset of what will become an avalanche of trouble for
facilities owners and their construction service providers.
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Introduction: Case Study Examples
- Jeff Busch, Pinnell®Busch, Inc.

How Contracts Determine Responsibility
- Darien Loiselle, Schwabe, Williamson & Wyatt

Break

Trends In Insurance Coverage & Claims
- Dick Porterfield & Bruce McDonald, Maxson Young Assoc.

How Owners Can Reduce or Eliminate Construction Defects
- Bruce Fong, Kaiser Permanente

The Ten Keys You Need to Know - to Know About [,

. , . 12:00 Close
Construction Defect’s Potential Impacts 2 Lunch
- All Speaker Panel moderated by Jeff Busch




CASE STUDY EXAMPLES
Jeff Busch
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architecture

Health Issue

Debate continues over Sick Building Sydrome
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But does Sick Building Syndrome really exist?

... the public is answering “yes’ to the question, a
trend that’'s heralding a wave of lawsuits targeting
the building industry.
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Bridges

OUTDATED JOINT DESIGN WAS KEY
TO MILWAUKEE SPAN’S FAILURE
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“This type of joint assembly, . .. was a typical design
dge was built 30 years ago.”
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Biridires

FATIGUE, BRITTLE FRAGTURE LIKELY
CAUSED MILWAUKEE SPAN FAILURE
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Britlwes

WORK BEGINS TO HALT SWAYING
OF LONDON'S PEDESTRIAN CROSSING

. officials say that the structure meets design
codes, but an unpredicted live loading type caught
them unaware.
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The British Standards Instltutlon IS expected to
decide .. . if code changes are needed.
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Stadiums

SEATTLE MARINERS WANT MONEY
FROM DESIGNER AND GONTHAGTOH

FHE SEATTLE MAR- "mspmeteepy—g B were more than $33
iners say they are drop- g ; _ gl million in change
ping their attempt (o 3 J s i -3 | |. orders. A $32 million

$100 million in cost overruns at two-year-old Safeco
Field and will pursue legal claims against the
construction team.

|l 1INC 1 7=11TTOT =

[ETY ISICWIT OTTTCTans. |

The Public Facilities District, the stadium owner,
says redesigns and plan errors and omissions

caused more than $81 million in unanticipated costs.

tive Howard Lincoln SN —_——TRe—  — s (he nature ol run-
says the team will pur- GAME PLAN Team changed mind  and-gun projects like
sue claims against the about cost overrun strategy. this one that design is
| designers and the con- — always trying 10 catch
tracting joint venture. "Our fans were | up 1o construction,” says now-retired
saying 1o us, ‘If you want to go after the | NBB] Principal Dave Hodemaker, at the
contractors hi ave at i, but don’t go after | time of Safeco Field's completion.

| lhl: I.!xp.nrn says l.lm(:ln “e‘ cer- \ ‘\F.H] Itnulph -in-C hll t lh nnis
sl ¥ 2l Nl

The 45,600- seat ballpark was rushed through 27 months

of construction and opened on time in July 1999,
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THE New RuLes oF THE GAME t&ﬂ

The construction industry has finally come of age — it has its own malpractice attormeys
and self-appointed "experts™ who earn a living finding fault with the wark of builders.
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‘ IE;IISJPU!I:ES
Eii'é'tbility Disclaimers Lead Way
As Digital Age Issues Weigh In

|

“if you are an architect putting information on a
project Website, are you establishing a duty of care
to people with whom you have no contractual
relationship?”

... disclaimers coming with electronic documents
[from design firms] that say that there is no
guarantee that this is what was sent,”

- AN o
1TAir ail b l.: 10

On the day of the bid, the software allegedly
malfunctioned 19 times, displaying the message:
“Abort: Cannot find alternate.”
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EIFS suits trigger insurance challenges for builders
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But contractors Who have handled projects using
synthetic stucco are finding their liability insurance
IS berng cancelled
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An engineer who placed his seal on plans for the renovation

ol a building for offices did not engage in the practice of
arclhiteciure Luld should not have hc‘t‘n fimed by the state
architects” board, a Pennsylvania court ruled,
Charles Bowser, a Philadelphia lawyer, hived Harold Murray,
ol Murray Dralting Services, to survey a building

The court agreed, holding that the architects’ law and the engineers’

law should be read in tandem,

LEGAL

Engineer Did Not lllegally Practice Architecture

engaged in the practice of architecture without a hcense. The
board concluded that Rosen and Murray had engaged in the
unauthorized practice of architecture, and ilT]I;tJHE(' a ovil
penalty of §1,000 against Rosen and $300 against Murray. They
appealed to the Pennsylvania Commonwealth Court, arguing

that the services they rendered on the project

. there is indeed an overlapping of the professions, and neither one
establlshes a clear mutually exclusive, delineation between the two.”

-ulidmH |u rmits. Architect Charles Lomax
agreed o manage the project, but Bowser decid-
ed Lomax’s fee was oo high. Instead, he hired
Robert R. Rosen, a professional engineer, who applied his seal
to the plans.

When Lomax learned that an engineer had sealed the
design documents, he liled a complaint with the Archirects
Licensure Board, asserting that Rosen and Murray had

T TIT oIt

P s
Englneer]ng de a;gn hmlrhn].,s and ungagt in construction

planning and management. The Fact that the
practice of architecture encompasses the same

activities does not diminish the sphere of the practice of engi-
neering.”

As Rosen never held himsell out 1o be an architect,

the court concluded thar the services he provided were within
the practice ol engineering. Rosen v. Bureau of Professional and
Oceupational Affars, 763 A.2d 962 (Pa. Colth. 2000)).
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Contractor that Met Specs May Have Duty to Warn

he fact that a highway contractor used specified matenials — ernmental body that performs its work according to the con-
would not protect it from Lability for a motorist’s death if  tractis not liable for injuries caused by the work unless the con-

the contractor knew that the specified materials were dan-  tractor is negligent or guilty ol a wrongful act.
gerous before it signed the contract, a federal court has ruled. Type I asphalt sometimes causes hydroplaning in heavy
On Dec. 21, 1998, Deborah Engelhardt was Rilled in 4 car  rains and is designed [or potholes, parking lots, lowwvolume
accident while driving on US. Highway 65 in Faulkner Coun-  roads and overlays, according to the US. District Court for the

tv, Ark., when another vehicle |IH’II¢I|I|.1III.I|. and
collided with her car. The siretch of highway
where the accident occurred was part of a 63
mile section that had been resurfaced by Rogers
Group Inc. under a contract with the Arkansas
State Highway and Transpormuon Dept

The administrators of Engelhardt’s estate
sued Rogers, charging it with negligence in
using the wrong type of asphalt mix to resurface
the highway, and i failing o warn the driving
public and the Highway Dept. of the dangerous
road conditions it created. They also argued
that Rogers was strictly liable for supplying an
unreasonably dangerons pr(Hlllt'.l', the road.

Rogers asked the federal trial court to grant judgment for it knew before it signed the contract that Tvpe 1T sometimes
before trial. Rogers asserted that it was protected by the  canses hydroplaning when used on heavily traveled highways
“acquired immunity doctrine,” because it used the type of  The court ruled that the estate had the right to try to prove its
asphalt mix—Type Hl—that was specified by the highway  allegation against Rogers. Engelhardt i Rogers Group Inc., 1321
department. The doctrine states that a contractor {or a gov-

Eastern District of Arkansas. [t ruled that Rogers
. had no duty to warn the public of the potential

13 d
Thﬁ vaUII'e danger created by the resurfaced highway be-

cause Rogers' contract did not require it to do

lmmunlty dOC' anything after it completed the resurfacing. The
[rineu ,w,ould not court also ruled that the resurfaced highway was

not a product, and so was not covered by prod-

protect Rogers if et liability law

: However. the court allowed the Engelhardr
1l l(]]ew |'_here estiate to proceed with its negligence claim
against Rogers. Even though Rogers used the

was a dﬂnger. ‘.1I.*iph;l|l that was specified, the court held tha
- — the “acquired immunity doctrine” would not
protect Rogers il, as the estate clumed. Rogers

Supp.2d 737 (ED. Ark. 2001)
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The owner impliedly warrants to the contractor
the accuracy and suitability of the documents.

An experienced contractor cannot, however,
consciously overlook patent defects or rely
on this implied warranty when it knows or
should know that such documents could not

ﬂefgcﬁve produce the desired end result.
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| PR, CONETHETION WARRBERS, Kidl cunce
Responsibility for Computer-Aided Defects: CAD in the
Construction Industry

Peaid N, Lairsy

e Our society uses computers for critical tasks,
despite defects that would be intolerable for other
purchases.

« Computer tools may have latent bugs that can
produce anomalies.

Modern Western society has not eliminated building
failure . .. the bigger projects made possible by

computer design also result in more expensive fixes.
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Computer tools will not eliminate the chance of
design of construction defects, but they may alter the
distribution of such risks.
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CONSTRUCTION REPORTER

Suirrn Freen & Enviiain, PC,
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MOLD GROWTH IN THE HOME
AND IN THE COURTROOM
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Those defending mold-related claims have a heavy
burden in convincing a juror that the presence of
mold does not justify the complete removal and
replacement of the entire exterior siding and
expensive interior repairs.
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~ to Finish Line

Constructing buildings has gotten more difficult in
20 years since the Hyatt walkway collapse
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It's not uncommon for a constructor to agree to an
unreasonable schedule to secure a contract. In many
Instances, “nobody [on the team] thinks the schedule
can be made,”

“But does anybody say it? No. Because you want
the job.” So the blame game for botching buildings
continues: It's the owner’s fault. It’s the user’s fault.
It's the contractor’s fault. It’s the economy's fault.
It's society’s fault. It's even the designer’s fault for
producing incomplete and inaccurate drawings.
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. more complex and sophlstlcated buildings —
packed with computerized building management
systems, computers and telecommunications
equipment, back-up power and heftier HVAC . ..

“Twenty-five years ago, we had more rectangles; we
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“That’s a very huge problem in the mdustry because
there is time to do only 90% of the work instead of 100%.
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The General Services Administration’s three-year-old
Construction Excellence Program is a direct descendant
of its widely applauded Design Excellence Program,

which mvolves selectlng outstandlng A-Es to design .
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Measuring With Sound

Nondestructive testing finds a gphﬂqﬂs._
for ultrasonic technology. -

FLAW DETECTORS

Using the same sound reflection principles, ultrasonic
flaw detectors look for echoes that result from cracks,

voids or other discontinuities in a test piece.
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= Insurance Update

There's Maold in Them Thar Hills

&
! b

To trial lawyers these days, the words are virtually
Interchangeable. “Mold is Gold!”
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The same factors that led to the staggering numbers
of construction defect suits for property damage are
at work in the bodily injury mold claims.
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Insurance Update

av ety Brpp

Sotimers definid “homdymmon™ e thie o 0 ey D Fenden™ b beed) mommedest i s ghimerie Amy deiseckection . s

... agreat many contractors will encounter some overall
surety tightening . ..

* Frequency and severity of losses experienced by bonding
companies in recent months (can you say “Enron?”)

« Some long-time surety reinsurers have simply left the
business.

e Corporate decisions have led some insurance companies

not to participate in bonding in the future.
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Bonding

TIGHTENING UP SURETY BOND TERMS
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HOW CONTRACTS
DETERMINE RESPONSIBILITY

Darien S. Loiselle

@ﬁ’ EEEEEEE WILLIAMSON & WYATT
ATTORNEYS AT LAW
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TRENDS IN INSURANCE

COVERAGE & CLAIMS

Dick Porterfield
Bruce McDonald
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HOW OWNERS CAN
REDUCE OR ELIMINATE
CONSTRUCTION DEFECTS

Bruce Fong

-+ 9
K
KAISER PERMANENTE =
www.Kkp.org



THE TEN KEYS YOU NEED TO KNOW -
TO KNOW ABOUT CONSTRUCTION
DEFECT'S POTENTIAL IMPACTS

Panel Discussion



THE TEN KEYS

B Hire quality and experience - prime contractors and subcontractors,
vendors, insurance, and legal.

B Think ahead and identify exposures and plan how to handle them.

B Policy holder needs to fully understand insurance coverage, and
contract to identify insurance needs and additional named insured.

B Clear and accurate, high quality specifications, by spending a bit more
time up front.

B Be extremely cautious with new building systems.

B Document the execution of the project - including early identified
defects/fixes and errors/omissions.

B Follow contract protocol.

B Keep open lines of communication between all parties to avoid and
solve problems.

B Consider not only the facility initial construction costs but also its life
cycle costs when making decisions.

B Stay educated - be aware of new trends.






